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UNI TED STATES OF AMERI CA

VEMORANDUM AND ORDER
DI SM SSI NG § 2255 PETI TI ON

ERNEST C. TORRES, Chief Judge.

Pursuant to 28 U S.C. § 2255, Robert M Joost has filed a
notion to vacate his sentence for possessing a firearmafter having
been convicted of a felony. The governnent has noved to di sm ss on
the ground that Joost’s petition is barred by the statute of
l[imtations and that, in any event, it lacks nerit.

For the reasons herei nafter stated, the governnent’s notionto
dism ss is granted.

Backgr ound

Joost was convicted of possessing a firearmafter having been
convicted of a felony in violation of 18 U S.C. 8 922(g). On Apri
4, 1997, he was sentenced to inprisonment for a period of 198

nonths.! On January 9, 1998, Joost’s conviction was affirned,

! In a separate prosecution, Joost was convicted of Hobbs Act
conspiracy for his role in an arnored car robbery. See United States
v. Joost, CR No. 94-056-M.. That conviction was affirnmed by the First
Circuit. See United States v. Joost, 94 F.3d 640 (1st Cir.)(Table),
cert. denied, 519 U.S. 974, 117 S.Ct. 408 (1996). Joost’s § 2255
nmotion to vacate the sentence inposed in that case was denied, and his
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United States v. Joost, 133 F.3d 125 (1st G r. 1998), and on Apri

20, 1998 the Suprene Court denied his petition for certiorari. See

Joost v. United States, 523 U S. 1087, 118 S. Ct. 1545 (1998).

In his 8§ 2255 notion, Joost states that, in February 2001, he
made a request, pursuant to the Freedom of Information Act, 5
U S. C 88 552, et seq. (“FOA"), for FBI docunents relating to his
case. He further states that, pursuant to that request, redacted
docunents were delivered to himin several installnments, the |ast
of which was received on or about July 31, 2002.

Joost’s 8§ 2255 notion was filed on July 11, 2003, nore than
five years after his petition for certiorari was denied. Joost
clains that the docunents received pursuant to his FO A request are
excul pat ory because they showt hat | aw enforcenent agents conspired
to entrap himand gave false testinony at his trial. Accordingly,
he argues that the governnent’s failure to produce the docunents

prior to trial violated its obligations under Brady v. Mryl and,

373 U.S. 83, 83 S.Ct. 1194 (1963) and entitles himto a newtrial.
The governnent, on the other hand, argues that Joost’s § 2255
nmotion is not tinmely and that, in any event, the FO A docunents do
not contain any excul patory material.

Anal ysi s

There is a one-year statute of |limtations for seeking relief

appeal fromthe denial was rejected by the Court of Appeals. United
States v. Joost, Dkt. No. 99-1138 (1st Cir. Decenber 28, 1999).
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under 8§ 2255. The statute provides that:

A 1-year period of limtation shall apply to a notion
under this section. The limtation period shall run from
the | atest of —

(1) the date on which the judgnent of conviction
becones fi nal

(2) the date on which the inpedinment to making a
notion created by governnmental action in violation
of the Constitution or laws of the United States is
removed, if the novant was prevented from naking a
nmoti on by such governnental action

(3) the date on which the right asserted was
initially recogni zed by the Supreme Court, if that
right has been newy recognized by the Suprene
Court and nade retroactively applicable to cases on
collateral review, or

(4) the date on which the facts supporting the
claim or <clains presented <could have been
di scovered through the exercise of due diligence.

28 U.S.C. § 2255 1 6 (as anended by the Antiterrorismand Effective
Death Penalty Act, Pub.L.No. 104-132, 110 Stat. 1214 (April 24,
1996)) .

Joost does not dispute that his petition was filed nore than
five years after his conviction becane final. Nor does he claim
that his petition is based on any newl y-recogni zed right. Rather,
he argues that his petition is tinmely under paragraph (2) and/or
(4). Furthernore, he argues that the period of Iimtations should

be equitably tolled.

| . The | npedi nent Ar gunent

Even though Joost’s § 2255 notion was filed nore than five
years after his conviction becane final, it would be tinely under
paragraph (2), if: (1) the governnent engaged in action that

violated the Constitution or laws of the United States; (2) that



action created an inpedinent to the filing of the petition; and (3)

Joost filed the petition within one year after the inpedi nent was

renoved. 28 U.S.C. § 2255(2). See United States v. Ngi Tanfu,

2002 W 31452410 at *3 (N.D. Tex. Cct. 5, 2002)

Joost’s petition is based on what he clains to be excul patory
mat eri al contained in the docunents obtained pursuant to his FO A
request. Assum ng, arguendo, that Joost needed those docunents in
order to file his 8 2255 notion, the only “inpedinent” to filing
the notion woul d have been any inability on Joost’s part to obtain
t hose docunents.

Here, there is no allegation that the governnent did anything
to either prevent Joost from making his FO A request or prevent
conpliance with that request. By his own adm ssion, Joost did not
request the docunents until nearly three years after his conviction
had becone final, and Joost does not allege that the governnent
created any “inpedi nent” that prevented hi mfrommaki ng his request
sooner. Thus, even if the time during which Joost’s FO A request
was being processed is treated as a governnent-created inpedi ment
that would have tolled the Statute of Limtations, Joost’s notion
is untinmely because the FO A request wasn’t nmade until nearly three
years after Joost’s conviction becane final

1. The Discovery Argunent

Joost’s argunent that his notion was filed within one year

after discovering the facts supporting his claimalso is wthout



merit.
Under § 2255(4), the one-year period of limtation begins to
run when “the facts supporting the claimor clains presented could

have been discovered through the exercise of due diligence.”

(Enphasi s added.) Here, as already noted, Joost delayed three
years before filing his FO A request for the docunents upon which
his notion is based, even though he had been asserting clains of
entrapnment and fabrication by governnent w tnesses since the tine
of trial. Consequently, it is clear that Joost did not exercise
“due diligence” in seeking to obtain the docunents upon which he
relies and that, if he had exercised due diligence, the facts
offered in support of his claimwuld have been “di scovered” far

nmore t han one year before his notion was filed. See Ruiz v. United

States, 221 F.Supp.2d 66, 77-78, aff'd 339 F.3d 39 (1st Cr.

2003)(filing of FOA sone 18 nonths after conviction did not
constitute “due diligence” under 82255(2)).

I[11. Equitable Tolling

Under the Doctrine of Equitable Tolling “a statute of
limtations — unless its tinme limt is jurisdictional - may be
extended for equitable reasons not acknow edged in the statute

creating the limtations period.” David v. Hall, 318 F.3d 343

345-346 (1st Cir. 2003). The equitable tolling doctrine is invoked
only in rare and exceptional cases Wwhere ‘extraordinary

ci rcunstances beyond the claimant’s control prevented tinely



filing, or the claimant was materially msled into mssing the

deadline.”” Trenkler v. United States, 268 F.3d 16, 25 (1st Gr.

2001), quoting Fradella v. Petricca, 183 F.3d 17, 21 (1st Gr.

1999) [citations omtted]. It is well settled that “[e]quitable
tolling is not warranted where the claimant sinply ‘failed to
exercise due diligence in preserving his legal rights.”” Id.,

quoting lrwin v. Dept. of Veterans Affairs, 498 U S. 89, 96, 111

S.C. 53 (1990). That principle is equally applicable to 8§ 2255
notions. See Ruiz, 221 F.Supp.2d at 77-78.°

Concl usi on

For all of the foregoing reasons, the governnent’s notion to
dism ss on Statute of Limtations grounds is hereby granted.

I T 1S SO ORDERED

Ernest C. Torres, Chief Judge
Dat e: Sept enber , 2004

2 The Suprene Court’s decision in Banks v. Dretke, — U S. —,
124 S. Ct. 1256 (2004), cited by Joost in a supplenental filing, is
i napplicable here in view of the untineliness of his § 2255 npoti on
under the statute of limtations.




